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PETITION FOR PARTIAL RECONSIDERATION

The Consortium of Concerned Wireless Cable Operators (the

"Consortium") , 1 by counsel and pursuant to Section 1.429 of the

Commission's Rules, hereby respectfully requests partial

reconsideration of the Report and Order, PR Docket No. 92-80, FCC

93-31, released February 12, 1993 ("Order,,).2 Specifically, the

Consortium urges the Commission to clarify certain language in its

decision that could be construed to limit the ability of wireless

1 The Consortium consists of the following wireless cable
operators: ACS Enterprises, Inc. (Philadelphia, Pennsylvania),
Broadcast Services International, Inc. (Ely, Minnesota), MultiMedia
Development Corp. (Albuquerque, New Mexico; Las Cruces, New Mexico;
and Santa Fe, New Mexico), People's Cable, Inc. (Lakeland,
Florida), Rapid Choice TV, Inc. (Rapid City, South Dakota) and
Skyline Entertainment Network (Spokane, Washington). Each of these
operators participated in this proceeding. See Comments of the
Consortium, filed June 29, 1992; Reply Comments of the Consortium,
filed July 14, 1992.

2 A summary of
on March 1, 1993.

the Order was pUblished in the. Federal Re~:.~ 1.JSee 58 FR 11795 (March 1, 1993).
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cable operators to enter into channel lease agreements with MDS

applicants or conditional licensees containing options to purchase

the station. In addition, the Consortium asks that rules

concerning the deployment of signal booster stations be further

amended so as to further simplify procedures for authorizing

booster stations, improve service inside a station's protected

service area and to expand service in unserved and underserved

adjacent areas.

Discussion

I. THE COMMISSION SHOULD MAKE CLEAR THAT ITS BAN ON PURCHASE
OPTIONS DOES NOT APPLY TO CONTRACTUAL RELATIONSHIPS BETWEEN
WIRELESS CABLE OPERATORS AND MDS APPLICANTS OR CONDITIONAL
LICENSEES.

In the Order, the Commission adopted several policies and

rules designed to deter the filing of speculative MDS applications.

For instance, effective April 1, 1993, the Commission will prohibit

settlement agreements among mutually exclusive applicants, and

effective June 1, 1993, it will prohibit applicants from holding

any ownership interest in mutually exclusive applications. See

Order at 12-13; sections 21.33(b) , 21.901(£)(1) and

21. 901(d) (2), as amended. 3 The Consortium fully supports the

Commission's adoption of these rules and believes that operators

will benefit significantly from the resultant reduction in the

3 Applicants not complying with the amended ownership
restrictions will have a two-week period, from June 1 to June 14,
1993, to divest of any prohibited multiple ownership interests.
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number of speculative applications that in the past have served

only to divert scarce Commission staff resources from expeditiously

processing legitimate applications filed by legitimate applicants.

The Consortium is concerned, however, that if broadly

construed, certain language in the Order could be interpreted to

severely limit if not preclude wireless cable operators from

entering into channel lease agreements containing purchase option

provisions. In paragraph 14 of the Order, the Commission stated

that it was amending Sections 21.29 and 21.39 to prohibit the

alienation of any ownership interest in a pending MDS application

or an unbuilt conditional license unless the ownership change is

involuntary or pro forma. The Commission added that II [t] he

adoption of these rule changes will supplement the ban on the

formation of settlement agreements by prohibiting common settlement

transactions that include options to buy. II Order at ~ 14 (emphasis

added) .

Although the Consortium believes this restriction is intended

only to preclude mutually exclusive applicants from granting mutual

options to one another that would have the effect of creating a de

facto settlement agreement, the above-cited phrase could be broadly

construed to prohibit typical and long accepted contracts between

MDS applicants and conditional licensees on one hand, and wireless

cable operators on the other hand, which grant operators a future

option to purchase the station, consistent with FCC rules. In

essence, in its effort eliminate speculators, the Commission may

have unnecessarily denied wireless operators a crucial means for
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assembling adequate channel capacity and developing markets.

The Consortium asks that the Commission clarify that its

prohibition applies only to option agreements among mutually

exclusive applicants. Applying this more narrowly-tailored

restriction will ensure that legitimate operators retain the

ability to enter into channel lease agreements with purchase option

provisions, without disturbing the Commission's goal of deterring

speculation.

Wireless cable operators, and ultimately the viewing public,

realize direct and substantial benefits through the use of options.

First, the use of options makes it easier for operators to secure

the capital necessary to fund system operations. In repealing a

provision requiring the submission of an assignment application at

the time the option was entered into, the Commission itself

recognized that options have the effect of encouraging investment

in wireless cable systems. See Order on Reconsideration, 65 RR2d

1849 (1989) ("Recon Order"). Many potential lenders or investors

either would be reluctant to commit long-term financing to wireless

cable service or would offer financing on less favorable terms if

the operator could not demonstrate the ability to acquire MDS

channels, at a certain price, and thus ensure long-term use. The

certainty inherent in options also greatly simplifies long-term

financial planning.

Second, a purchase option is an effective means of precluding

warehousing by disingenuous entities that purchase MDS

authorizations for the sole purpose of extracting greenmail
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payments from the wireless operator. Absent lease terms giving the

wireless cable operator an exclusive purchase option or a right of

first refusal, greenmailers could bid up the purchase price or even

purchase the channels, never intending to operate them, and offer

them to a needy operator for a usurious sum.

Third, option agreements facilitate competition with cable.

In eliminating certain MDS ownership restrictions, the Commission

recognized that, in most cases, a single wireless operator must

secure as many channels as possible in a market in order to compete

with traditional 50 plus channel cable systems. See Report and

Order, 5 FCC Rd 6410, 6411 (1990). Most markets simply cannot

accommodate competing wireless systems. Moreover, noting the

inherent burdens in assembling channels lease by lease, the

Commission has recognized that direct ownership of channels by

wireless operators greatly facilitates channel acquisition, market

development and competition with cable. Option agreements further

these objectives.

In sum, in attempting to deter option agreements among

mutually exclusive and speculative applicants, the Commission has

drafted language that could be interpreted to prohibit legitimate

transactions between applicants and operators that advance the

Commission's long-stated objective of promoting wireless cable as

a competitive force in the video distribution marketplace. On

reconsideration, the Commission should clarify the Order to state

that the prohibition does not apply to such transactions.



6

II. THE COMMISSION SHOULD FURTHER SIMPLIFY RULES CONCERNING
AUTHORIZATION OF SIGNAL BOOSTER STATIONS.

A. The Commission Should Permit Installation of High-Power
Booster Stations Without Prior FCC Authorization.

In the Order, the Commission amended Sections 21.913(g) and

74.985(g) to simplify procedures for licensing of low-power (-9 dBW

EIRP) signal booster stations. Under the new rules, licensees can

install low power booster stations without prior Commission

authorization provided they certify compliance with the FCC's

technical standards within 48 hours of installation.

The Consortium urges that the certification procedures adopted

in the Order be applied to high-power (18 dBW EIRP) signal boosters

upon a certification that the booster station complies with Section

21.913(a) or 74.985(a), as appropriate. The Commission's primary

objective ensuring interference protection and maintaining the

signal inside the protected service area -- can be satisfied with

a certification. Moreover, as is the case with low-power boosters,

the burdens on Commission staff and MDS licensees in preparing and

reviewing detailed modification applications would be eliminated,

thereby preserving scarce resources.

This vastly simplified procedure would amount to a tremendous

economic savings for wireless cable operators. It is estimated

that the engineering and legal fees associated with preparing

booster applications for all licensees in a given system would

approach $10,000. This is an extraordinary sum, especially since

an off-the-shelf signal booster can be purchased for substantially

less. Eliminating onerous rules that serve no purpose would reduce
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this expense.

Simplification of the current filing requirements would also

encourage the installation of signal boosters. The obvious benefit

would be the provision of wireless cable service to subscribers

otherwise unable to receive the signals which, in turn, would

facilitate competition between wireless cable, cable and other

video distribution technologies.

B. Wireless Cable Operators Should Be Allowed To Install and
Operate Low-Power Signal Booster Stations.

As the Consortium pointed out in its Comments, the

Commission's rules draw a distinction between applicants eligible

to apply for signal booster authorizations. See Consortium's

Comments at p. 25, n. 25. Pursuant to Sections 21.913 (a) and

74.985(a), wireless cable operators are eligible to apply for 18

dBW EIRP booster authorizations, but pursuant to Sections 21.913(g)

and 74.985 (g), only MDS and ITFS licensees are eligible to be

authorized to use -9 dBW EIRP booster stations.

This distinction has adverse and burdensome consequences for

wireless cable operators seeking to install low-power booster

stations. operators must first obtain the consent of every MDS and

ITFS licensee and have them separately certify that the booster

station complies with FCC rules. These procedures are not only

time-consuming, onerous and unnecessary, but could lead to

complications if one licensee, for some reason, does not cooperate.

The operator would then face thefaceCh
oij
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area, or not installing the booster stations and rendering certain

operations of its service area dark. On reconsideration, the

Commission should resolve this anomaly in the rules by permitting

wireless cable operators to install low-power signal boosters.

III. THE COMMISSION SHOULD PERMIT INSTALLATION OF BOOSTER
STATIONS OUTSIDE THE PROTECTED SERVICE ON A SECONDARY BASIS.

The Commission should amend the rules to permit authorization

of low-power booster stations in areas adjacent to the primary

station's protected service area. 4 Such authorizations would be

granted on a secondary basis and sUbject to displacement upon the

authorization of a full-power station or upon a showing that

operation of the booster station causes actual interference to a

full-power station. Similar rules are used to license FM and TV

translator and booster stations in order to permit expanded area

coverage to areas underserved by full-power stations. See Section

74.1201 et ~; Section 74.701 et seg.

Authorization of low-power booster stations beyond the

boundaries of the protected service area would promote spectrum

efficiency and enable wireless cable service to be provided in

unserved areas, without causing or increasing harmful interference.

Signals transmitted from the tower could be repeated to cover areas

that would not otherwise receive full-power wireless cable service.

The installation of low-power boosters beyond the contour

T h e

p p o s a f u lT h en o tt h ep p o s a f u l
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expand wireless cable service to small, rural areas where it is not

technically or economically feasible to provide service on a full

power basis. Some rural areas lie between markets currently served

by wireless cable systems, and it would not be possible to design

a full-power system to serve such an area. Even if it were

technically feasible, the small subscriber base does not justify

construction of a full-power system. Many rural communities will

derive the additional important benefit of ITFS service to provide

enhanced educational and instructional programming emanating from

the booster service.

Low-power booster stations of the type described above also

would enable wireless cable service to be provided on an interim,

secondary basis pending disposition of backlogged applications and

the construction of new stations. Once systems in these markets

commenced operation, the booster station would be required to cease

operating and the booster station operator would presumably

transfer its subscribers to the new system.

These procedures will expand the scope of wireless cable

service in a spectrum-efficient and cost-effective manner, without

additional administrative burdens and without causing interference.

Smaller communities otherwise unable to receive wireless cable

service would obtain the benefits of entertainment and educational

programming. The Commission's track record with FM and TV

translators and booster stations, and the adoption of similar

safeguards here, will ensure the provision of a significant public

benefit.
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Conclusion

The Consortium urges the Commission to clarify language in the

order so as to make clear that option agreements between MDS

applicants and conditional licensees on one hand, and wireless

cable operators on the other hand, are permissible. The rules

concerning MDS and ITFS signal booster stations also should be

amended in order to facilitate wireless cable service and reduce

administrative burdens.

Respectfully submitted,

THE CONSORTIUM OF CONCERNED
WIRELESS CABLE OPERATORS

Date:

petition. a

March 31, 1993 By:

Stephen E. Coran
Steven A. Lancellotta

Rini & Coran, P.C.
Dupont Circle Building
1350 Connecticut Avenue, N.W.
Suite 900
Washington, D.C. 20036
(202)296-2007


